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HONG KONG

Slaughter and May

Hong Kong

Natalie Yeung
Slaughter and May

Legislation and institutions

1 Relevantlegislation

What is the relevant legislation?

Section 6 of the Competition Ordinance 2012 (Cap 619 of the Laws of
Hong Kong) (the Ordinance) prohibits cartel conduct in Hong Kong.
The substantive provisions came into effect on 14 December 2015.

The Competition Commission (the Commission) and the
Communications Authority (CA) issued six guidelines under the
Ordinance on 27 July 2015 (the Guidelines). The Guidelines provide
guidance on how the Commission and the CA intend to interpret and
apply the provisions of the Ordinance. In addition, the Commission
published two policy documents on enforcement and leniency, as
well as other guidance (including on the investigation powers of the
Commission and legal professional privilege).

2 Relevant institutions

Which authority investigates cartel matters? Is there

a separate prosecution authority? Are cartel matters
adjudicated or determined by the enforcement agency, a
separate tribunal or the courts?

The Ordinance established two bodies for enforcement roles:
the Competition Commission, whose role is to investigate and
prosecute suspected offenders; and

- the Competition Tribunal (the Tribunal), comprising judges of the
Hong Kong Court of First Instance (CFI).

The Commission has a full range of powers to investigate suspected
cartels, including powers to require production of documents and
information, to require individuals to attend interviews before the
Commission and, if armed with a court warrant, to enter and search
premises.

The reappointment of Anna Wu as chairperson and the (re)
appointment of 15 other members representing sectors such as law,
economics, consumer protection, financial services, commerce and
industry was announced in April 2016. The Commission announced
the appointment of Brent Snyder as chief executive officer in June 2017.

The Tribunal acts as the adjudicative body for applications by the
Commission on alleged infringements of the competition rules and pri-
vate actions in respect of such infringements.

Mr Justice Godfrey Lam and Madam Justice Queeny Au-Yeung
were reappointed for three-year terms as the president and deputy
president respectively of the Tribunal with effect from 1 August 2016.
Every judge of the CFI is also, by virtue of his or her appointment as
such, a member of the Tribunal.

While the Commission is the principal competition authority
responsible for enforcing the Ordinance, the CA has concurrent juris-
diction with the Commission in respect of undertakings licensed in the
telecommunications and broadcasting sectors.

130

3 Changes

Have there been any recent changes, or proposals for change,
to the regime?

Since the Ordinance has been in effect only since December 2015, there
are currently no proposed changes to the regime.

4 Substantive law

What is the substantive law on cartels in the jurisdiction?

Section 6 of the Ordinance states than an undertaking must not:
make or give effect to an agreement;
engage in a concerted practice; or
as amember of an association of undertakings, make or give effect
to a decision of the association, if the object or effect of the agree-
ment, concerted practice or decision is to prevent, restrict or dis-
tort competition in Hong Kong (the First Conduct Rule).

Section 2 of the Ordinance defines serious anticompetitive conduct as
any conduct that consists of price fixing, market sharing, output restric-
tion and bid rigging. Such conduct shall be subject to stricter enforce-
ment action (for example, the de minimis exclusion in paragraph § of
Schedule 1to the Ordinance is not available for serious anticompetitive
conduct).

Application of the law and jurisdictional reach

5 Industry-specific provisions
Are there any industry-specific infringements? Are there any
industry-specific defences or antitrust exemptions? Is there a
defence or exemption for government-sanctioned activity or
regulated conduct?

At present, there are no industry-specific infringements, defences or
exemptions under the Ordinance in respect of cartels.

There is no specific defence or exemption for government-sanc-
tioned activity or regulated conduct, as such. However, there are two
exclusions in paragraphs 2 and 3 of Schedule 1 to the Ordinance which
may be relevant in this context, namely that the conduct rules do not
apply ift
- the relevant conduct is required by a ‘legal requirement’, which

is defined as a requirement imposed by or under any enactment

in force in Hong Kong or imposed by any national law applying in

Hong Kong (paragraph 2 of Schedule 1 to the Ordinance); or

the undertaking has been entrusted by the government with the

operation of services of a general economic interest in so far as

the conduct rule would obstruct the performance, in law or in fact,
of the particular tasks assigned to it (which is modelled on article

106(2) of the Treaty on the Functioning of the European Union).

The Guidelines indicate that these exclusions will be narrowly con-
strued by the Commission.
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6 Application of the law

Does the law apply to individuals or corporations or both?

The law applies to both individuals and corporations. The First Conduct
Rule applies to ‘undertakings’. An undertaking is defined under section
2 of the Ordinance as ‘any entity, regardless of its legal status or the way
in which it is financed, engaged in economic activity’, and includes a
natural person engaged in economic activity.

Individuals may also be liable for infringements of the First
Conduct Rule. In particular, Part 6 of the Ordinance envisages that
a ‘person’ (the definition of which appears to cover natural persons)
who was ‘involved’ in the contravention of the First Conduct Rule (eg,
by being knowingly concerned in or party to the contravention, or by
aiding, abetting, counselling or procuring any other person to contra-
vene the rule) may also be subject to a pecuniary penalty or other order
imposed by the Tribunal.

7  Extraterritoriality

Does the regime extend to conduct that takes place outside
the jurisdiction? If so, on what jurisdictional basis?

Section 8 of the Ordinance states that the First Conduct Rule applies if
the agreement, concerted practice or decision has the object or effect
of preventing, restricting or distorting competition in Hong Kong, even
if:
the agreement or decision is made or given effect to outside Hong
Kong;
- the concerted practice is engaged in outside Hong Kong;
any party to the agreement or concerted practice is outside Hong
Kong; or
- any undertaking or association of undertakings giving effect to a
decision is outside Hong Kong.

8 Exportcartels

Is there an exemption or defence for conduct that only affects
customers or other parties outside the jurisdiction?

There is no specific exemption or defence in the Ordinance for con-
duct that only affects customers or other parties outside the jurisdic-
tion. However, the First Conduct Rule applies only if the agreement,
concerted practice or decision has the object or effect of preventing,
restricting or distorting competition in Hong Kong.

Investigations

9 Stepsin aninvestigation

What are the typical steps in an investigation?

Section 39 of the Ordinance states that the Commission may com-
mence a cartel investigation:
of its own volition;
+  where it has received a complaint;
where the court or the Tribunal has referred any conduct to it; or
where the government has referred any conduct to it.

Section 40 of the Ordinance requires the Commission to issue guide-
lines on the procedures it will follow both in deciding whether to con-
duct an investigation and in conducting the investigation itself. The

Commission’s Guideline on Investigations as published on 27 July 2015

refers to a two-phase investigation process composed of:

- aninitial assessment phase during which the Commission (relying
solely on public information or information provided on a volun-
tary basis) considers whether it is reasonable to conduct an inves-
tigation and whether there is sufficient evidence for it to establish
a reasonable cause to suspect that a contravention of the competi-
tion rules has occurred; and

- ifthe Commission has reasonable cause to suspect a contravention
of the competition rules, an investigation phase during which the
Commission may use its compulsory document and information-
gathering powers.

www.gettingthedealthrough.com

10 Investigative powers of the authorities

What investigative powers do the authorities have? Is court
approval required to invoke these powers?

Under Divisions II and III of Part 3 of the Ordinance, the Commission
is granted a full range of investigative powers, including powers to
require production of documents and information which it reasonably
believes to be relevant to the investigation, to require individuals to
attend interviews before the Commission and, if armed with a court
warrant granted by a judge of the CFI, to enter and search premises
(ie, conduct a dawn raid) and use reasonable force for gaining entry,
to take possession of documents or computers found on the premises
that are reasonably believed to contain relevant information for estab-
lishing a contravention of a competition rule. As mentioned above, the
Commission issued a guideline on 27 July 2015 on the procedures it will
follow when conducting an investigation.

In conducting its investigations, the Commission has begun to
use its compulsory evidence-gathering powers under the Ordinance
to request documents and information from companies and enter and
search premises. In general, the Commission reports that businesses
under investigation have shown a high degree of cooperation and have
complied with the Commission’s evidence-gathering requests. It has
been reported that the Commission carried out at least six dawn raids
in2016.

International cooperation

11 Inter-agency cooperation

Is there cooperation with authorities in other jurisdictions? If
so, what is the legal basis for, and extent of, cooperation?

The Ordinance does not contain express provisions on cooperation with
regulatory authorities in other jurisdictions. However, the Commission
has shown willingness to cooperate with other authorities - both
within Hong Kong and in other jurisdictions - by signing memoranda
of understanding as well as engaging in informal dialogue and shar-
ing experiences on cases. As required by section 161 of the Ordinance,
the Commission and the CA signed a memorandum of understanding
on how the two bodies will cooperate and pursue enforcement actions,
which envisages that they will, where necessary, exchange information
(including confidential information) with a view to adopting a harmo-
nised approach under the Ordinance.

In December 2016, the Commission signed a memorandum
of understanding with the Competition Bureau of Canada with the
purpose of enhancing cooperation, coordination and information
sharing between the two agencies. In the spirit of such cooperation,
Andrea McAuley from the Competition Bureau of Canada joined the
Commission in February 2017 as part of an exchange programme
under the memorandum of understanding.

12 Interplay between jurisdictions

Which jurisdictions have significant interplay with your
jurisdiction in cross-border cases? If so, how does this affect
the investigation, prosecution and penalising of cartel activity
in cross-border cases in your jurisdiction?

The Commission has indicated that it will look to other jurisdictions for
precedents, especially in the early days of enforcement. Furthermore,
given the proximity of Hong Kong to China, we would expect the
Ordinance to apply to Chinese companies in a significant way, but it
is not yet clear to what extent the Commission will coordinate with the
relevant Chinese competition authorities. There has been some high-
level dialogue and communication between the Commission and the
Chinese competition authorities since the Ordinance came into effect.
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Cartel proceedings

13 Decisions
How is a cartel proceeding adjudicated or determined?

The Tribunal acts as the adjudicative body for applications by the
Commission on alleged infringements of the First Conduct Rule and
private actions in respect of such infringements. It is therefore the
Tribunal that determines whether an infringement of the Ordinance
has occurred.

Section 92 of the Ordinance allows the Commission to initiate
enforcement action, if it considers it appropriate to do so, and apply to
the Tribunal for a pecuniary penalty to be imposed on any person that
it has reasonable cause to believe has infringed the First Conduct Rule
or been involved in such an infringement.

14 Burden of proof

Which party has the burden of proof? What is the level of
proofrequired?

The Ordinance does not specifically deal with the burden of proof.
However, given that the Tribunal will adjudicate First Conduct Rule
cases, we expect the onus of proof in establishing an infringement of
the First Conduct Rule will lie with the Commission according to the
normal civil standard (balance of probabilities).

15 Circumstantial evidence

Can an infringement be established by using circumstantial
evidence without direct evidence of the actual agreement?

The First Conduct Rule applies to concerted practices, which the
Commission has defined in its Guideline on the First Conduct Rule as
‘a form of cooperation, falling short of an agreement, where undertak-
ings knowingly substitute practical cooperation for the risks of compe-
tition’. The Guideline further provides that the Commission is likely to
conclude that there exists a concerted practice with the object of harm-
ing competition (and thus an infringement of the First Conduct Rule)
where competitively sensitive information, such as an undertaking’s
planned prices or planned pricing strategy, is exchanged between com-
petitors in circumstances where:

the information is given with the expectation or intention that the

recipient will act on the information when determining its conduct

in the market; and

the recipient does act or intends to act on the information.

Without a legitimate business reason for an information exchange
of this kind, the Commission is likely to infer from the information
exchange that the party providing the relevant information had the req-
uisite expectation or intention to influence a competitor’s conduct in
the market. Similarly, in the absence of a legitimate business reason for
taking receipt of the information exchanged or other evidence showing
that the recipient did not act or intend to act on the information when
determining its conduct in the market, the Commission is likely to infer
that the recipient undertaking acted on or intended to act on the infor-
mation exchanged.

In January 2016, the Hong Kong High Court handed down a
judgment quashing a 2013 decision of the CA, which was made
under the competition provisions in the Broadcasting Ordinance (see
Television Broadcasts Limited v Communications Authority and The
Chief Executive in Council, HCAL 176/2013). In upholding the CA’s
competition law analysis, Mr Justice Godfrey Lam (also the president
of the Tribunal) clarified a number of legal principles, which are also
relevant to future cases decided under the Ordinance. This included
the principle that, in evaluating the evidence, the CA is entitled to draw
‘sufficiently compelling’ inferences from the relevant circumstantial
evidence considered in its entirety.

16 Appeal process

What is the appeal process?
Certain decisions made by the Commission may be reviewable by
the Tribunal (section 84 of the Ordinance). This includes decisions or

rescission of decisions by the Commission as to whether certain con-
duct is exempt from application of the First Conduct Rule (eg, block
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exemption order or an individual exemption decision), as well as deci-
sions varying or releasing commitments relating to any competition
rule. A person specified in section 85 of the Ordinance may apply to
the Tribunal for leave to review a reviewable determination. Section 85
prov1des that an application for review may be made:
in the case of a decision relating to the variation of a commitment
or the release of a person from a commitment, by the person who
made the commitment; or
in the case of a decision relating to the termination of a leniency
agreement, by a party to the agreement.

A person who does not fall into one of these categories may also apply to
the Tribunal for a review of a reviewable determination if the Tribunal
is satisfied that the person has a sufficient interest in the reviewable
determination.

Appeals can be made as of right to the Court of Appeal against any
decisions, determinations or orders by the Tribunal, including a deci-
sion as to the amount of any compensatory sanction or pecuniary pen-
alty (section 154 of the Ordinance).

In respect of appeals against an interlocutory decision, determi-
nation or order by the Tribunal, leave of the Court of Appeal or the
Tribunal will be required, unless any rules of the Tribunal specify that
an appeal lies as of right against such decisions or orders (section 155 of
the Ordinance).

Section 158 of the Ordinance envisages that the chief judge may
make Tribunal rules to regulate and prescribe the practice and proce-
dure (and any incidental matters) to be followed by the Tribunal. These
rules were brought into full effect on 14 December 2015.

Sanctions

17 Criminal sanctions

What, if any, criminal sanctions are there for cartel activity?

There are no criminal sanctions in Hong Kong in respect of cartel
infringements.

However, providing false or misleading information or obstruction
of the Commission’s investigations, such as failure to comply with a
Commission requirement or destruction of evidence, may expose indi-
viduals or businesses to criminal sanctions under the Ordinance (sec-
tions §1-55 of the Ordinance).

Criminal offences may also be committed by a person who causes
their employee to suffer certain conduct or damage (eg, discriminates
against the employee or terminates the employment contract) because
the employee had assisted the Commission in its investigation or pro-
ceedings (section 173 of the Ordinance).

18 Civil and administrative sanctions

What civil or administrative sanctions are there for cartel
activity?

The Ordinance gives the Tribunal the power to apply a full range of
civil remedies for an infringement of the First Conduct Rule, including
(among others):

+ adeclaration that a person has contravened a competition rule;
financial penalties of up to 10 per cent of Hong Kong turnover for
amaximum of three years of infringement (at present, it is unclear
whether this extends to group turnover);
disgorgement orders (ie, to pay back the illegal profits made from
the infringement);

-+ injunctions; and
disqualification orders against directors.

A full list of orders that may be made by the Tribunal is set out in
Schedule 3 to the Ordinance.

19 Guidelines for sanction levels

Do fining or sentencing principles or guidelines exist? If yes,
are they binding on the adjudicator? If no, how are penalty
levels normally established? What are the main aggravating
and mitigating factors that are considered?

There are no formal sentencing guidelines yet.

Getting the Deal Through - Cartel Regulation 2018
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20 Debarment
Is debarment from government procurement procedures
automatic, available as a discretionary sanction, or not
available in response to cartel infringements? If so, who is the
decision-making authority and what is the usual time period?

There is no such reference in the Ordinance.

21 Parallel proceedings

Where possible sanctions for cartel activity include criminal
and civil or administrative sanctions, can they be pursued in
respect of the same conduct? If not, how is the choice of which
sanction to pursue made?

Not applicable, as there are no criminal sanctions in Hong Kong for
cartel activity.

Private rights of action

22 Private damage claims

Are private damage claims available for direct and indirect
purchasers? What level of damages and cost awards can be
recovered?

Follow-on private actions for damages are provided for by the
Ordinance. A person who has suffered loss or damage as a result of any
act that has been determined to be a contravention of a conduct rule
has a right of action under the Ordinance (subject to appeal periods
during which such follow-on actions may not be brought). It remains
to be seen how the Tribunal will deal with pass on and double recovery
issues.

Private enforcement actions may be brought before the Tribunal
based on:

a determination by the Tribunal, the CFI or the higher courts that a

conduct rule has been infringed; or

an admission of an infringement in a commitment offered to the

Commission (sections 110 and 111 of the Ordinance).

At present, stand-alone private enforcement actions are not permitted.
This does not prevent a party from arguing in a private legal action that
a conduct rule has been infringed, as long as the alleged infringement
is not the basis for a cause of action.

23 Classactions

Are class actions possible? If yes, what is the process for such
cases? If not, what is the scope for representative or group
actions and what is the process for such cases?

At present, there is no class action procedure for competition claims or
more generally in Hong Kong.

On 28 May 2012, the Law Reform Commission published a report
proposing that a mechanism for class actions should be adopted in
Hong Kong, with a view to expanding access to judicial relief. The
report recommends that class actions be introduced on an incremen-
tal basis and initially be permitted only in relation to consumer cases,
though the expectation is that class actions will eventually apply to all
claims. The Hong Kong Department of Justice has since set up a cross-
sector working group chaired by the Solicitor General in order to con-
sider the proposals of the Law Reform Commission. However, at the
time of writing, there is no concrete time frame for implementation.

pecuniary penalty in breach of that leniency agreement, notwithstand-

ing certain circumstances in which the Commission may terminate a

leniency agreement.

Under the Commission’s Leniency Policy for Undertakings
Engaged in Cartel Conduct (the Leniency Policy), published pursuant
to section 80 of the Ordinance, the key elements of the programme are
as follows:

leniency is available only in respect of cartel conduct contravening

the First Conduct Rule;

- only an undertaking (the definition of which is described in ques-
tion 6) may apply for leniency under the policy;
leniency is available only for the first undertaking that reports the
cartel conduct to the Commission and meets all the requirements
for leniency;
if the undertaking meets the conditions for leniency, the
Commission will enter into an agreement with the undertaking not
to take proceedings against it for a pecuniary penalty in exchange
for cooperation in the investigation of the cartel conduct;

+ leniency ordinarily extends to any current officer or employee of
the undertaking cooperating with the Commission, as well any for-
mer officer or employee and any current or former agents of the
undertaking specifically named in the leniency agreement; and
the undertaking receiving leniency will, to the satisfaction of the
Commission, agree to and sign a statement of agreed facts admit-
ting to its participation in the cartel on the basis of which the
Tribunal may be asked jointly by the Commission and the appli-
cant under rule 39 of the Competition Tribunal Rules (Cap 619D)
(CTR) to make an order under section 94 of the Ordinance declar-
ing that the applicant has contravened the First Conduct Rule by
engaging in the cartel.

Under the Commission’s Leniency Policy, leniency is available only
for the first cartel member who reports the cartel conduct to the
Commission and meets all the requirements for receiving leniency.
There is therefore a strong incentive for a cartel member to be the
first undertaking to apply for leniency and the Commission uses a
marker system to establish a queue in order of the date and time the
Commission is contacted with respect to the cartel conduct for which
leniency is sought.

25 Subsequent cooperating parties

Is there a formal partial leniency programme for parties that
cooperate after an immunity application has been made? If
yes, what are the basic elements of the programme? If not,
to what extent can subsequent cooperating parties expect to
receive favourable treatment?

The Leniency Policy applies only to the first undertaking reporting
the cartel. However, it explicitly states that this does not preclude
the Commission from entering into a leniency agreement with an
undertaking with respect to an alleged contravention of a conduct rule
which is not covered by the Leniency Policy. As such, the Commission
may exercise its discretion with subsequent cooperating parties.
In particular, the Leniency Policy states that the Commission will
consider a lower level of enforcement action, including recommending
to the Tribunal a reduced pecuniary penalty or the making of an
appropriate order under Schedule 3 to the Ordinance. When seeking
a pecuniary penalty or other order in relation to cartel conduct, the
Commission may consider making joint submissions to the Tribunal
with the cooperating undertaking.

Cooperating parties

24 Immunity

Is there an immunity programme? If yes, what are the basic
elements of the programme? What is the importance of being
‘firstin’ to cooperate?

Part IV of the Ordinance allows the Commission to make an agreement,
on terms it considers appropriate, that it will not bring or continue pro-
ceedings for a pecuniary penalty in exchange for a person’s cooperation
in an investigation or in proceedings. While a leniency agreement is in
force, the Commission must not bring or continue proceedings for a

www.gettingthedealthrough.com

26 Goinginsecond

What is the significance of being the second cooperating
party? Is there an ‘immunity plus’ or ‘amnesty plus’ option?

Neither the Ordinance, nor the Leniency Policy, envisages a specific
option addressing these issues, other than as set out in question 25.
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27 Approaching the authorities

Are there deadlines for initiating or completing an application
for immunity or partial leniency? Are markers available and
what are the time limits and conditions applicable to them?

Neither the Ordinance, nor the Leniency Policy, envisages a specific
deadline for applying for immunity. However, the Commission uses a
marker system to establish a queue in order of the date and time the
Commission is contacted with respect to the cartel conduct for which
leniency is sought.

A potential applicant for leniency, or their legal representative, may
contact the Commission to ascertain if a marker is available for particu-
lar cartel conduct. Such enquiries may be made on an anonymous basis,
although a marker will not be granted on the basis of anonymous enquir-
ies. To obtain a marker and thereby preserve the undertaking’s place in
the queue, a caller must provide sufficient information to identify the
conduct for which leniency is sought in order to enable the Commission
to assess the applicant’s place in the queue in relation to that specific
cartel. This includes, at a minimum, providing the Commission with
the identity of the undertaking applying for the marker, information on
the nature of the cartel (such as the products and services involved), the
main participants in the cartel conduct and the caller’s contact details.
The Commission is willing to grant the marker on the basis of an oral
discussion.

28 Cooperation

What is the nature, level and timing of cooperation that is
required or expected from an immunity applicant? Is there any
difference in the requirements or expectations for subsequent
cooperating parties?

If a leniency applicant with the marker is invited by the Commission to
apply for leniency, it will be asked to provide a detailed description of
the cartel, the entities involved, the role of the applicant, a timeline of
the conduct and evidence in respect of the cartel conduct (a ‘proffer’).
The Commission will invite the undertaking to submit its application
by completing its proffer within a specified period, ordinarily within 30
calendar days. A proffer may be made orally or in writing. Should the
undertaking fail to complete its proffer within this time frame, or any
extension to it as might be agreed by the Commission, the undertak-
ing’s marker will automatically lapse. In that circumstance the next
undertaking in the marker queue will be invited by the Commission to
make an application for leniency.

Undertakings in the marker queue who are not invited to apply for
leniency will be informed that they are not currently eligible to apply for
leniency under the Leniency Policy. Such undertakings may, however,
consider cooperating with the Commission as mentioned in question 25.

29 Confidentiality

What confidentiality protection is afforded to the immunity
applicant? Is the same level of confidentiality protection
applicable to subsequent cooperating parties? What
information will become public during the proceedings and
when?

Section 125 of the Ordinance imposes a general obligation on the
Commission to preserve the confidentiality of any confidential informa-
tion provided to the Commission and section 126 of the Ordinance lists
the exceptions to this obligation where the Commission may disclose
confidential information with lawful authority, such as where the dis-
closure is: in accordance with an order of the Tribunal or any other court
or in accordance with a law; or in connection with judicial proceedings
arising under the Ordinance. Further detail regarding the confidenti-
ality of information and documents obtained in a Commission inves-
tigation is contained in the Commission’s Guideline on Investigations.
This states, among other things, that in deciding whether or not to dis-
close confidential information, the Commission will consider and have
regard to the extent to which the disclosure is necessary for the purpose
sought to be achieved and where the Commission may be required to
produce confidential information in accordance with a court order, law
or legal requirement, the Commission will endeavour to notify and con-
sult the person who provided the confidential information prior to mak-
ing such a disclosure.
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Specifically, in the context of a leniency application and as set out
in the Leniency Policy, the Commission will use its best endeavours to
protect as appropriate:

any confidential information provided to the Commission by a

leniency applicant for the purpose of making a leniency applica-

tion or pursuant to a leniency agreement; and
- the Commission’s records of the leniency application process,
including the leniency agreement (collectively, leniency material).

It is the Commission’s stated policy not to release leniency material
(whether or not it is confidential information under section 123 of the
Ordinance) and to firmly resist, on public interest or other applicable
grounds, requests for leniency material, including the fact that leni-
ency has been sought or is being sought, where such requests are made.

30 Settlements

Does the investigating or prosecuting authority have the
ability to enter into a plea bargain, settlement or other
binding resolution with a party to resolve liability and penalty
for alleged cartel activity? What, if any, judicial or other
oversight applies to such settlements?

The Commission has the discretion to accept a party’s commitment to
take, or refrain from taking, any action that the Commission consid-
ers appropriate to address its concerns about a possible infringement
of the First Conduct Rule. If the Commission accepts the commitment,
it may not commence or continue an investigation or bring proceed-
ings in the Tribunal, in relation to any alleged contravention, if such an
investigation or proceedings relate to matters addressed by the com-
mitment. Any admission contained in the commitment can form the
basis of a follow-on action (see question 22).

Further, in relation to cartel activity, the Commission has the dis-
cretion to issue an ‘infringement notice’ instead of bringing proceed-
ings in the Tribunal, provided the undertaking makes a commitment to
comply with the requirements of the notice. These requirements may
include:

refraining from specified conduct, or to take any specified action

that the Commission considers appropriate; and
- admitting to an infringement of the conduct rule.

The original intention was to allow the Commission to impose a finan-
cial penalty with the infringement notice; however, this was subse-
quently removed from the Ordinance as a result of feedback from small
and medium enterprises that this could potentially be an unreasonable
burden on them.

31 Corporate defendant and employees

When immunity or partial leniency is granted to a corporate
defendant, how will its current and former employees be
treated?

Section 80 of the Ordinance provides that leniency can be granted to
an individual (as well as to corporations or partnerships) in return for
that individual’s cooperation with the Commission’s investigation or
proceedings under the Ordinance.

In particular, leniency granted to a corporate defendant will also
cover any director, manager, company secretary (or governing body of
the undertaking), employee or agent.

32 Dealing with the enforcement agency

What are the practical steps for an immunity applicant
or subsequent cooperating party in dealing with the
enforcement agency?

Not yet applicable.

33 Policy assessments and reviews

Are there any ongoing or anticipated assessments or reviews
of the immunity/leniency regime?

No.
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Update and trends

2017 has been a significant year for cartel enforcement in Hong Kong.
Since the implementation of the Ordinance in December 2015, we
have now seen two separate cases brought by the Commission before
the Tribunal. The Commission has sent a clear signal that it takes
cartel enforcement seriously and is not afraid to commence multiple
concurrent proceedings.

On 23 March 2017, the Commission commenced proceedings in
the Tribunal against five information technology companies for alleged
bid rigging in a tender for the supply and installation of a new server.
The Commission is seeking pecuniary penalties and a declaration that
each party has contravened the First Conduct Rule of the Ordinance.
This is the first case to be brought by the Commission to the Tribunal.
In its press release relating to the commencement of proceedings, the
Commission warned that market participants in all sectors should
steer clear of bid-manipulation practices, while those already involved
in bid rigging should consider approaching the Commission for

leniency. It added that members of the public should also be alert and
encouraged them to report suspected bid rigging to the Commission.
The Commission noted that it will use the full extent of its powers to
combat bid rigging.

On 14 August 2017, the Commission brought its second case before
the Tribunal and commenced proceedings against 10 construction
and engineering companies for alleged market-sharing and price-
fixing practices. As in the earlier case, the Commission is seeking
pecuniary penalties and a declaration that each party has contravened
the First Conduct Rule of the Ordinance. In its press release relating
to the commencement of the proceedings, the Commission noted that
market sharing and price fixing are serious anticompetitive practices.
The Commission, in its press release, stated that it accords priority to
combating such conduct particularly when the people directly affected
belong to low income groups such as the residents of the relevant public
housing estate in the present case.

Defending a case

34 Disclosure

What information or evidence is disclosed to a defendant by
the enforcement authorities?

According to the Commission’s Guideline on Investigations, prior to
commencing proceedings in the Tribunal, in circumstances where a
Warning Notice has not already been issued, the Commission will usu-
ally contact relevant parties to advise them of its concerns and to pro-
vide the parties with an opportunity to address those concerns.

If proceedings are commenced in the Tribunal, the Commission
must make its case in a notice of application, which is published by the
registrar of the Tribunal and states, among other things: the nature of
the application; the determination to which the application relates; the
particulars of the relief sought; and the grounds for the application. The
Commission will issue a press release as soon as practicable after com-
mencing proceedings. For example, the first case was brought before
the Tribunal on 23 March 2017, with a Commission press release issued
on the same day (available at www.compcomm.hk/en/media/press/
files/20170323_Competition_Commission_takes_bid_rigging case_to_
Competition_Tribunal_e.pdf). The second case was brought before the
Tribunal on 14 August 2017, with a Commission press release issued
on the same day (available at www.compcomm.hk/en/media/press/
files/20170814_Competition_Commission_takes market_shari.pdf).

In terms of further discovery, under rule 4 of the CTR, where the
Ordinance and the CTR make no provision for a matter, the Rules of
the High Court (Cap 4 sub leg A) (RHC) apply to all proceedings, so
far as they may be applicable to that matter (notwithstanding that the
Tribunal may dispense with the application of the RHC in certain cir-
cumstances). As such, a defendant in a case before the Tribunal should
generally expect to have recourse to discovery, disclosure and inspec-
tion of documents under the normal rules on judicial proceedings
applicable in Hong Kong.

35 Representing employees

May counsel represent employees under investigation in
addition to the corporation that employs them? When should
a present or past employee be advised to obtain independent
legal advice?

In the absence of a conflict of interest, there is no absolute legal restric-
tion preventing a law firm from representing both employees and the
undertaking under investigation, provided that this is compatible with
the law firm’s own professional conduct obligations. In practice, how-
ever, it is possible that the undertaking may wish to distance itself from
the conduct of individual employees and to argue that the employee
was acting without authority.

www.gettingthedealthrough.com

36 Multiple corporate defendants

May counsel represent multiple corporate defendants? Does
it depend on whether they are affiliated?

Again, there is no legal restriction on counsel representing more than
one member of the alleged cartel provided this is compatible with
counsel’s own professional conduct obligations. In practice, depend-
ing on the circumstances, single representation of multiple corporate
defendants may not be advisable where conflicts of interest may be
anticipated.

37 Payment of penalties and legal costs

May a corporation pay the legal penalties imposed on its
employees and their legal costs?

Section 168 of the Ordinance prohibits a corporation from indemnify-
ing its officers, employees or agents against liability for paying:
a pecuniary penalty imposed under the Ordinance; or
costs incurred in defending an action in which the person is con-
victed of contempt, convicted of an offence under the Ordinance
or ordered to pay a pecuniary penalty.

However, according to section 170, section 168 does not prohibit a cor-
poration from providing funds to an officer, employee or agent to meet
expenditure incurred or to be incurred in defending proceedings for a
pecumary penalty if it is done on the following terms:
the funds are to be repaid in the event of the person being ordered
by the Tribunal to pay the pecuniary penalty; and
they are to be repaid not later than the date when the decision of
the Tribunal becomes final (this means either the decision is not
appealed against or when the appeal is finally disposed of).

38 Taxes
Are fines or other penalties tax-deductible? Are private
damages awards tax-deductible?

Not yet applicable in the absence of any fines (and the Ordinance is
silent on this issue).

39 International double jeopardy

Do the sanctions imposed on corporations or individuals take
into account any penalties imposed in other jurisdictions?

In private damage claims, is overlapping liability for damages
in other jurisdictions taken into account?

Not yet applicable.
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40 Getting the fine down

What is the optimal way in which to get the fine down?
Does a pre-existing compliance programme, or compliance
initiatives undertaken after the investigation has
commenced, affect the level of the fine?

In the early days of the enforcement regime, the Commission may be
willing to take into account steps taken by the undertaking to conduct
a detailed internal audit throughout its businesses and to introduce
compliance training programmes. The Commission’s enforcement
policy notes that it will take into consideration (in assessing the appro-
priate enforcement response) the compliance efforts of persons under
investigation where they can demonstrate they have made a genuine
effort to comply with the Ordinance. However, the Ordinance and the
Guidelines are silent on whether the existence of a compliance pro-
gramme affects the level of the fine.

Assoon as the undertaking becomes aware of possible participation
in cartel activity, it should conduct an immediate and thorough
internal investigation to establish the full extent of its participation
in the cartel and of its exposure. This should involve the collection of
all relevant documents and, to the extent possible, the gathering of
witness statements from all employees with first-hand knowledge of
the cartel’s operation. This should place the undertaking in a position
to fully assess its exposure, not only in the Hong Kong but in all
jurisdictions in which the cartel is operating.
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